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O1YMPIA--If a city levies a gross receipts Lax on

certain caEegories of businessesi. selling Eangible personal

properEy at, reEail, iL must tax all caLegories of firms

engaged in thaL Èype of sale.

ThaE was the gist of a formal legal opinion issued

today by Attorney General Slade GorËon"

The opinion .orr""rn.d a Lg72 sEatute requiring that

if a city instituted such a tax, it must be imposed ItaË a

single uniforr4 raLe upon all such business activities.t'

Thus, according to the law, not only must the Ëax

be at the same raEe for each caEegory, but if it is ap-

plied at all, it must be extended equally to all categories

of businesses which sell Eangible personal property to Ehe

public;

The opinion rvas requested by James E. Keefe, State

SenaLor, Third DisLricL,

I
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CITTES AND TOI{NS --TA)GTION--BUS INESS LICENSES --MTJNICIPAL
EXCISE TAXES ON GROSS RECEIPTS OF FIJEL OIL SALES

Because of Ëhe legislaËurers enacEment of $$ 6 and 7,
chapter L34, Laws of L972, Ex. Sess., a ciEy or Eown may
only impose a license fee or excise tax upon Èhe business
of making reÈail sales of fuel oil measured by the gross
receipts from such sales to the exÈenL that such cíty
imposes Ëhe same gross receÍpts tax aË the same rate.upon
all other retail sales of tangible personal properuy
occurring wiËhin Ehe city"

January 9, L973

Honorable James E. Keefe
StaËe Senator, Third DisÈrict
LegislaÈive Building
Olyrnpia, I^Iashington 98504

Dear SÍr:

CiEe as:
AGO 1973 No. 2

onse Eo your recenÈ request for
on which we divide and paraphrase

This is wriEten in res
our opinion on a quesc
as follows:

P
]-

(1) In view of SS 6 and 7, chapter L34, Laws of L972,
Ëx" Sess " , may a city which imposes a license fee or
excise Èax upon Ëhe business of making reEail saLes of fuel
oil measured by the gross receipts from such sales impose
Èhis Ëax aE a raÈe different from those raEes which apply
to all other retailing acËiviEies (i.e., of Ëangible per-
sonal prcperEy) within the city which are s imilarly Lâxed?

(2) Under this L972 enacËment, may a city impose any
lícense fee or excise tax upon Ehe business of making re-
tail sales of fuel oil which is measured by Ehe gross
receipt.s from such sales where such city does not impose
Ehe same gross receip
such retailing activi

Es license fee or tax upon all oËher
ties wirhin Ehe city?

InIe answer both of Ehese qr-lesÈions in the negative for
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Èhe reasons seE forEh in our analysis.

ANALYSffi

AcO 1973 No. 2

IE is v¡el1 esE
possess the au
pose of revenu
Èax on the bas
businesses. S

ablished in Ehis state EhaL cities and Eo!,lns
thoriÈy to license businesses for the Pur-
e and to measure Ëhe amount of such a license
ís of the gross revenues of Ehe licensed
ôâEEI ,
Ðtr{ash. 649, 2L

L. ed. 310, 54 s. cr" 833; and \,{ells & l,Iade Hdwe" v.
I{enaEchee , 64 Wn" 2d 103, 390 P " 2d 70L (L964) " As sEaE
in the first o f these Èwo cases:

l-72
78

ed

ttThis courE has held in nume
ciÈies and. Èowns, under Èhe
have Ëhe right to impose lic
eirher fór the purpose of re
revenue. Fleetwopd v. Read,
58 Pac. 66ffi;

rous cases Ëhat
powers granted,
ense Laxes
gulation'oi '

21 \^iash. 547 ,
I^lalla tr{alla v.
. 796; SLull
Pac. 45L, 5l
37 !üash" 650,
iz6 wastr . 75:

2l hiash" 308 , 57 Pac
Èos t

L.R.A. 892;
80 Pac. 188;
2L7 Pac. 502; Bucoda v, Swaney, 163 \^Iash"
43, 299 Pac. 652:"

Moreover, as recently indicat.ed in an opinion daËed AugusE.
1+, Lg72, ao the Municipal Research Couhcil (coPy enclosed),

". it has been held to be cons
permissible to establish several c
business activities on Ëhe basis o
come (each class including all bus
whose gross receipts range' beLween
minimum and maximum amounts) and t
such a municipal license Ëax at a
flaË raËe on each such class. See

tiEuEÍ-onaLLy
lasses of
f gross in-
ines ses

des ignated
o impose
differenL
Clark v"

Titusville, 184 U"S. 329, 46 L. Ed" 569,22
S. ffi82' (L902), in whÍch this type of
classification was held to be reasonable and,
Eherefore, noE Eo violate Ëhe eqgal proEec-
tion clauðe of Amendment L4 Èo the United
StaEes ConsEitution' . . ott

By its enactmen¡ of $S 6 an4 7, -chapÈer L34, Laws o-f L972,
Eí. Sess. , Èhe legislature has, however, restricted Èhe



exercise of this taxing authority' The-se two secEions aP-
rnd towns which have noE qome

code and Lhose which have;
and may be exemPlified bY
as follows:
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thrry city which imposes a license fee or
tax upon business acEivitie s consisLing

es of tangibleof the making of retail sal
P ersonal proPerty which are measured bY
oóross receiPEs or gross income from such
sales, shall impose such tax at a s le
unl- rate u all such business act v
t es S SECE ns no y Lo any

US ss acEivig,ies .sub ecL e Ëax
(Emphasisv

)

1 Compare,
wittr the bro
proposed leg
on February
as follows:

Before proceed.ing to consider yoy{ quesLions in Ehe light
of Ehis statuÈãl"we think iE wôuld be well, les¡ there be
áñy-*ié"ád"r.tanding, to no¡e and emphasize the rather
fiilit"a scope "f itã'provisions" In order for what-ever
rès¡ric¡ionä are impoËed by Èhe s¡atu¡e to aPPly, there
ãiã-rro distincÈ situarion's which must exist: FirsË, the

po\^7er, telePhone communicati

i
I APP
to Eh

imposed b
supplied.

chapter 8.2.1
J
6 RGW. rl

l_n
ad
is
L9

t'NEI^l SECTION, Sec" 6" There is added t
chapter 35 "2L RCI'I a nerv secLion to read
follows:

o
AS
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uesEio 1

ue Lion 2

I^le believe the language of th

are similarlY taxed" In
esearch Council, suprar l^te

enactment a cicY or town maY

ate tax on Ehe gross receiPts
ãonsist of rnakiá$ retail salès
. In so concluding, wê
he statute as requiring thaC
rm tax raEe withouÈ regard Èo

aEive.

AGO 1973 No. 2

secondly, the fee or tax must be measured by the gross

receipgs ¿erivãã-fiót such sales'-rather Ehan some oEher

measure such as the number of ouËleÈs'or of employees' eEc'

I{iEhEheseËwopoinEsinmind,WêturnnowtothequesEions
here to be answered"

But does Ehis clear applying differenE
rates Lo differenÈ erè- who are made

subject to such a m cense fee or tax
;;-i;-ies,uratãã uv L?4' sltPre' mean'

;1r;, irtät in ordär siness Eax uPon any

! Contrd:
t'NEV,l SECTION " Sec " 7 " There is added to
chapter gi¿ .82 RCI^I a new secEion to read as

follows:
ttArry code ciËy or Eown rlrhich levies and collects
a tax for Ehe acE or prlvllege, of engaging- in. the
business activity ói ilárti"g-ãales aË retail shall
measure such Lä'Ay- the apþlicaEion. of a single
uniform rat.e against the value ot Ehe gross

;;;;;;ä"-ãi-'"Ët retail sales"''
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given category of retailers cf Langible,!u::?1"1"!:oP"tty'
ä city or Eowir is required Lo impose this same flat ra¡e
qross receipts Eax uPon every other caËegory of reEailer
ãi;õ-""ã"gàä in such- activities therein?

I.Ie think thaE in order to effecÈuate the ?PParenL-PurPose
;i Ëil l"girl"tur. ín enacting tþis L972 legislation an
affirmagile answer to this quésË.ion musg be reached.- classifying reLailers ac-

ods or cofiunodities a citY
e to (in effect) imPose
n retailers and anoEher raEe

t to gross receiPEs or income
receiþts of some categoríes

of reEailers are' because of the things !Þ"y :"11, -generallyhigh;;-õi-fó*.r Éftatt Ehose of others dealing'in differenË'
commoditÍes "

If we were to.hold it possible for a city-to img9sg (for
äi"*pfäj-ã ii"ã f"=".ttt license tax on al-l retail dealers
ln iüel'oil or fürniture while imposing no license tax at

toräs, whaË would be lefE
, a one Percent or a Ewo
ObviouslY a decision bY a
ype of retailer from the
e tax at all is jusL as
decision to imPose one tax

rate againsË a certain category of retailers and another
rate against oEhers

that S$ 6 and 7, chaPter
ean thaË rn¡henever a citY or

ise of ius discretion, to
. upon business activi-

of retâil sales of tangible
easured by gross reeeiPts or

o 
t' sirch a citY maY not

is fee or tax onlY to certain
burt, insEead,rt' ".: shall
nifórm rate uPon all such
Accordingly, if a ParLicu-

lar ciLy deËermines Èo impose a license fee or busi-ness
tax measured by gross ru.äipts o_r income-upon Ëhe-busi-
ness of making'rïtrit sales- of fuel oil it may o..ly impose
and collecÈ sõch fee or tax to Eh.e extent tÞat Èþ. S?qg
ilat rate fee or Eax measured by gross receipts is also

_L Cont'd:
However, alt
amendment Ëo
considered (
u1-timaËely p
Journal, L97

hough iniËially adopËed in this form as a senate
Hoüse Bill No. 4L4-' the amendment was then re-

later the same day)-and re.placed wigh the version
assed and made a part of the law. See, SenaEe
1, pp" 679-80 and 69A-91"
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ímposed upgn all other such retailing
(i-e., of tangible personal property)
wiËhia sueh city,

activities
occurring

IJe. tmsL ËhaE Ëhe foregoing rvill be'of some as-
sisËarrce Ëo you. ; -

. VerY tnrlY Yoìlrs '
SI-ADE GORTON
AËtorney.General

H- AUSTIN
Deputy AtEorney Geheral

Enc.
.<

\,r,


